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CITY OF BERKELEY MEASURE HH

Shall an ordinance YES
increasing the Utility Users
Tax on electricity and NO

gas from 7.5% to 10%, with exemptions
for low-income users, for general municipal services,
including programs to equitably reduce local greenhouse
gas emissions, and authorizing the City Council to
increase the gas users tax by an additional 2.5%, with the
total tax estimated to generate $2.4 million annually, until
repealed by the voters, be adopted?

CITY ATTORNEY’S IMPARTIAL ANALYSIS OF
MEASURE HH

This measure was placed on the ballot by the City Council.

The measure would increase the utility user taxes on
electricity and gas from 7.5% to 10% and would authorize
the City Council to further increase the tax on gas by an
additional 2.5%.

Utility user taxes are taxes on the use of utility services
in the City of Berkeley and are generally measured as a
percentage of the charge for the utility service. The taxes
are collected by the utility providers on the customers’
utility bills and remitted to the City. This measure would
not increase the rates of City’s utility user taxes on telephone
or video services.

PG&E has informed the City that currently it cannot
collect utility user taxes on gas and electricity at different
rates. Consequently, although this measure allows the City
Council to increase the tax on gas by an additional 2.5%,
the City could not do this until PG&E is able to collect it.

The measure would exempt individuals enrolled in the
California Alternate Rates for Energy Program (CARE) or
the Family Electric Rate Assistance Program (FER A) from
both the gas and electricity user taxes.

The measure would create the Climate Equity Action Fund
and revenues from the increases in the gas and electricity
user taxes may be placed in the fund, as well as any other
funds designated by the City Council.

The measure would rename the Energy Commission the
Climate Action and Energy Commission and would direct
the commission to provide non-binding recommendations
to the City Council on how revenues in the Climate Equity
Action Fund could be spent to address environmental justice,
climate equity issues, and the impact of climate change on
the City’s low income and most vulnerable populations. At
the City Council’s discretion, revenues in the Fund may be
spent on the Commission’s recommendations or any other
municipal purpose.

The measure would also make technical changes to the
utility user tax ordinances.

The measure would impose a general tax that could be spent
on any government purpose and shall pass if approved by a
majority of the voters voting on the measure.
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Financial Implications

The 2.5% increase in the gas and electric utility user taxes is
estimated to generate $2.4 million per year. Increasing the
gas users tax a further 2.5% as authorized by the measure
is estimated to generate an additional $730,000 per year.

The above statement is an impartial analysis of Measure
HH.

s/FARIMAH FAIZ BROWN
Berkeley City Attorney
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ARGUMENT IN FAVOR OF MEASURE HH

The pandemic and global warming are the twin crises of
our lifetimes. Both have enormous economic impacts,
disproportionately harm low-income and marginalized
communities, and require collective action.

Voting YES on Measure HH will speed up reductions in
greenhouse gas emissions while reducing energy costs for
thousands of Berkeley residents and kickstarting a green
economic recovery.

Berkeley made history by passing a Climate Action
Plan, a Climate Emergency Declaration and a Fossil Free
Resolution. But we are falling short on reducing global
warming pollution and our plan needs funding. Measure
HH could fund projects and programs that:

» Transition existing buildings to clean electricity;

* Expand clean transportation alternatives such as
shared electric vehicles, and bicycle and pedestrian
improvements; and

* Implement energy efficiency and resiliency measures
for homes and businesses.

The Fund would prioritize equity and environmental justice
by ensuring that low-income families, seniors, renters, and
small businesses hit hardest by the pandemic realize lower
energy costs and benefit from the green economy.
Measure HH would:

* Eliminate the Utility User Tax on gas and electricity
for the nearly 5,000 low-income Berkeley residents
who enroll in California’s CARE or FERA programs,
saving them an average of $160 per year, and

* Increase the natural gas and electric portion of the
utility users’ tax by 2.5%, at an average annual cost
of $53 per year for other customers.

Together, these changes would raise about $2.4 million per
year. Measure HH would create a panel of energy, equity,
and climate experts to advise the City Council on how to
make equitable and effective climate action investments.
The measure also gives the Council the authority to later
charge different tax rates on electricity and gas to promote
clean energy.

Please join the League of Women Voters, the Ecology
Center, Green the Church, our local 350 chapter, and
Sunrise Movement Bay Area in creating a greener, cleaner
and more equitable community.

VOTE YES on Measure HH.

s/MELINDA HOWARD-HERRARTE
Vice Chair, Sierra Club SF Bay Chapter, Northern
Alameda County Group

s/JINKY GARDNER
Action Director League of Women Voters Berkeley
Emeryville Albany

s/DAVID HOCHSCHILD
Chair, California Energy Commission (for identification
purposes only), Resident of District 6

ssMARTIN BOURQUE
Executive Director, Ecology Center

s/DR. ASHLEY E. MCCLURE
Primary Care Physician; Medical Community Climate
Organizer; Co-Founder of Climate Health Now; Mom
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REBUTTAL TO ARGUMENT IN FAVOR OF
MEASURE HH

VOTE NO for a tax that only “COULD” fund clean
energy programs.

This measure holds no assurance at all for discerning voters,
who want their tax dollars spent wisely. If you care about
climate change and low-income familics, DEMAND that
proponents put forward a special tax that, with a two-thirds
vote, would REQUIRE the revenues are spent towards
specific, useful purposes, not spent on who-knows-what.

Even though Berkeley passed a Climate Action Plan,
there is no implementation scheme. Any funds available
to be spent is always channeled to City payroll. In fact,
the City’s $28 Million expense increases in 2019 went to
increased salaries and benefits according to their last Financial
Report. Why didn’t the funds go clean electricity or clean
transportation or energy efficient homes?

The Proponents want to ‘Prioritize equity and environmental
justice.” Good! The Proponents can do that NOW without
this Tax Increase. The truth is, the City has insufficient
capability to successfully implement the Proponents’ laundry list
of complex, wide-ranging program ideas, many of which
would duplicate state and utility programs.

A smart and effective tax would have specific assurances
and would make the Sierra Club and League of Women
Voters and every Berkeley citizen proud.

VOTE NO and tell Proponents to return after the pandemic
with a specific plan that will use our tax dollars effectively
and with oversight. With climate change and economic
uncertainty, we cannot afford to waste money on well-
intentioned, but half-baked ideas.

ss/MARCUS CRAWLEY
President — Alameda County Taxpayers Assoc., Inc.

s/DAMIAN PARK
Berkeley Voter

s/ORLANDO MARTINEZ
Berkeley Voter

s/DAVID DENTON
Berkeley Voter

s/LAURA MINARD
Berkeley Voter
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ARGUMENT AGAINST MEASURE HH

This Measure is a DECEPTIVE FOREVER Tax increase.
Vote No!

Due to COVID, many people have lost their jobs or
businesses, and we are all unsure of the future. This is a
terrible time to add over $4million of TAXES that ALL
citizens must pay. Many of us are struggling to make our
next mortgage or rental payment. Asking us to pay EVEN
MORE in taxes is BAD.

This tax revenue will be placed in the General Fund and can
be spent on ANYTHING. MAY BE the Council will vote to
spend this tax on ‘greenhouse programs’ and maybe NOT.
MAYBE on ‘air pollution” and MAYBE NOT. Maybe for
a year or two and maybe not.

The City of Berkeley has a BAD Pension deficit problem.
This Tax promises public services that will instead be
diverted to Berkeley’s ever-growing Pension. These funds
will just disappear in the General Fund to be forgotten by
the public.

The DECEPTIVE implication of this TAX is that this
new increased tax is ‘modern’ and therefore GOOD. This
argument suggests that the existing, lower utility tax is ‘old
fashion’ and needs to be modernized into a new higher tax.
Your opportunity to pay 30% more for the same utilities!
Buried in the fine print is a provision that allows the
Berkeley City Council to increase the tax rate on natural
gas ANOTHER 2.5% to 12.5% total rate for natural gas.

Berkeley’s Overlords ask approval to decide for the public
and later inform the public about what is best for the
Overlords. Don’t Vote away your Rights.

Don’t Vote For ‘FOREVER’ Taxes -Ever. Make the City
return to the Voters to approve the City’s performance.
Make the City prove good accountability. Cherish your
rights as voters. Don’t just vote away your Rights.

Vote No!

s'MARCUS CRAWLEY
President of Alameda County Taxpayers Association, Inc.

ssTHOMAS RUBIN
Vice President of Alameda County Taxpayers
Association, Inc.

s/s/DAMIAN PARK
Berkeley Voter

s/DAVID DENTON
Berkeley Voter

s’/LAURA MENARD
Berkeley Voter

BUUTHH-3

REBUTTAL TO ARGUMENT AGAINST
MEASURE HH

Berkeley voters and your City Council know that global
warming is an existential threat demanding rapid,
equitable, and collective investments. Together, we have
increased energy efficiency, installed solar panels and
created alternative, clean transportation. But most current
programs are underfunded and generally accessible only
by the well-off.

Now, by voting YES on Measure HH, you can help Berkeley
make ambitious investments in a cleaner, healthier and
safer future and help low-income residents share in that
future while giving them immediate financial relief on their
energy bills.

Even in tough times, Berkeleyans are committed to the
future. In the depths of the Great Depression, voters
approved the creation of the East Bay Regional Parks
District, a jewel that still protects the environment nearly
90 years later. Like then, now is the time to act.

Opponents of Measure HH claim that the City Council will
not spend these funds on climate mitigation, but this Council
has firmly kept faith with the voters. 100% of the 2014 tax
on sugary beverages, while deposited in the General Fund,
was invested by the Council in public health and anti-obesity
programs. Spending decisions on the soda tax were made
based on recommendations from a panel with specific,
relevant qualifications. A similar panel would be created
for the Climate Equity Fund.

After four years of anti-environment rollbacks from the
Trump Administration, Berkeley voters must take urgent
and equitable action to combat climate change. Please visit
Berkeleyclimate.org and join the Sierra Club, the Ecology
Center, the League of Women Voters, Green The Church,
the Sunrise Movement Bay Area, Climate Health Now and
McGee Spaulding Neighbors in Action.

Vote YES on climate equity. Vote YES on Measure HH!

s/JESSE ARREGUIN
Berkeley Mayor
s/KATE HARRISON
Berkeley City Councilmember, District 4

s/KATHY DERVIN
Co-Coordinator, 350 East Bay

s/BEN GERHARDSTEIN
Coordinating Committee Member, Walk Bike Berkeley

s’/KARMA SMART
Community Health Commissioner, City of Berkeley:;
Health Educator
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FULL TEXT OF MEASURE HH
ORDINANCE NO. ####-N.S.

INCREASING THE UTILITY USERS TAXES
ON ELECTRICITY AND GAS FROM 7.5%
TO 10% TO FUND GENERAL MUNICIPAL
SERVICES AND TO ESTABLISH A CLIMATE
EQUITY ACTION FUND TO REDUCE LOCAL
GREENHOUSE GAS EMISSIONS AND
CLIMATE POLLUTANTS, AND AUTHORIZING
THE CITY COUNCIL TO INCREASE THE GAS
USERS TAX BY UP TO AN ADDITIONAL 2.5%

BE IT ORDAINED by the people of the City of Berkeley
as follows:

Section 1. Findings and declarations.
The People of the City of Berkeley find and declare as follows:

A. Human activities have warmed the earth and global
warming has set in motion catastrophic environmental
changes.

B. According to climate projections, the Earth’s temperature
is on track to increase at a level that could cause irreparable
damage to the environment and uncontrollable global
warming,.

C. The effects of global warming are being felt in the City
of Berkeley through severe weather patterns, drought,
uncontrollable wildfires, and anticipated sea level rise.

D. In November 2006, Berkeley voters issued a call to
action by overwhelmingly endorsing ballot Measure G.
The mandate was simple but bold: “Reduce our entire
community’s greenhouse gas (GHG) emissions by 80% by
the year 2050.”

E. In 2009, the City of Berkeley adopted a Climate Action
Plan that established a vision and plan to achieve greenhouse
gas emissions reduction targets of 33% below 2000 levels
by 2020 and consistent with Measure G, 80% below 2000
levels by 2050.

F. While the City has made great strides in reducing
greenhouse gas emissions, achieving a 15% reduction below
2000 levels, Berkeley had not yet achieved its 33% reduction
target by 2020.

G. In 2018, Berkeley declared a Climate Emergency (Res.
No, 68,486-N.S)) to call attention to the climate crisis and as
a call to action to mobilize the city, region, state, and entire
country around the urgent need to take action to reduce
greenhouse gas emissions.

H. On June 16, 2020, the City adopted an ordinance declaring
a Fiscal Emergency due to the significant loss of revenue
attributable to the COVID-19 pandemic and does not have
the resources to adequately address the climate crisis
and support general municipal services. The City needs
new funds to pay for municipal services and to establish
a Climate Equity Action Fund to reduce greenhouse gas
emissions, such as increasing electric vehicle, bicycle and
pedestrian infrastructure and other clean transportation
options; increasing energy efficiency and renewable
energy use in homes and businesses; investing in clean and
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reliable back-up power for emergency services facilities;
and supporting low-income and historically marginalized
individuals to reduce energy use and costs, and benefit from
solutions to the climate crisis.

Section 2. Code Amendment. Berkeley Municipal Code

Chapter 7.70 Utility Users Tax, Section 7.70.020 is hereby
amended to read as follows:

7.70.020 Definitions.
The following words and phrases whenever used in this
chapter shall be construed as defined in this section.

A. “Person” shall mean, without limitation, any domestic,
non-profit, or foreign corporation; firm; trust; estate;
association; syndicate; joint stock company; limited
liability company; partnership of any kind; joint venture;
club; private cogeneration facility; Berkeley business;
Massachusetts business or common law trust; society;
municipal corporation (other than the City); municipal
district; cooperative; receiver, trustee, guardian or other
representative appointed by order of any court; or any
natural individual.

B. “City” shall mean the City of Berkeley.

2

C. “Telephone corporation,” “electrical corporation,” and
“gas corporation,” shall have the same meanings as defined
in Sections 234, 218, and 222 respectively, of the Public
Utilities Code of the State of California as said sections
existed on January 1, 1983. “Electrical corporation” shall be
construed to include any municipality or franchised agency
engaged in the selling or supplying of electricity to a service
user, but shall not be construed to include any private co-
generation facility. “Gas corporation” shall be construed to
include any municipality or franchised agency engaged in
the selling or supplying of gas power to a service user, but
shall not be construed to include any private cogeneration
facility.

D. “Exempt Wholesale Generator” shall have the same
meaning as set forth in the Federal Power Act (15U.S.C.
Section 79z-5a) and regulations thereunder.

E. “Service supplier” shall mean any entity or person,
including the City, that provides telephone communication,
electric, gas or cable television service to a user of such
services within the City. The term shall include any entity
or person required to collect, or self-collect under Section
7.70.071 of this chapter, and remit a tax imposed by this
chapter, including its billing agent in the case of electric,
gas or cable television service suppliers.

F. “Non-utility service supplier” shall mean:

1. a service supplier, other than a supplier of electric
distribution services to all or a significant portion of
the City, which generates electricity for sale to others,
and shall include but is not limited to any publicly-
owned electric utility, investor-owned utility,
cogenerator, distributed generation provider, exempt
wholesale generator, municipal utility district, federal
power marketing agency, electric rural cooperative,
or other supplier or seller of electricity;
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2. an electric service provider (ESP), electricity
broker, marketer, aggregator, pool operator, or other
electricity supplier other than a supptierprovider of
electric distribution services to all or a significant
portion of the City, which sells or supplies electricity
or supplemental services to electricity users within
the City; and

3. agas service supplier, aggregator, marketer or broker,
other than a supplier of gas distribution services to
all or a significant portion of the City, which sells or
supplies gas or supplemental services to gas users
within the City.

G. “Service user” shall mean a person required to pay a tax
imposed by this chapter.

H. “Month” shall mean a calendar month.

I. “Tax administrator” shall mean the City Manager of the
City, or his or her authorized representative.

J. “Gas™ shaii mean naturai or manufactured gas or any
alternatealternative hydrocarbon fuel, which may be
substituted thereforetherefor.

K. “Public utility,” as used in Section 7.70.070, shall be
construed to include “electrical corporations,” as defined
in Section 218 of the Public Utilities Code, but shall not
be construed to include any private cogeneration facility.

L. “Cogenerator” shall mean any corporation or person
employing cogeneration (as defined in Section 218:5216.6
of the Public Utilities Code) for producing power for
the generation of electricity for self use or sale to others
from a qualified cogeneration facility (as defined in the
federal Public Utility Regulatory Policies Act of 1978 and
regulations thereunder).

M. “Video service supplier” shall mean any person,
company, or service which provides one or more channels of
video programming, including any communications that are
ancillary, necessary or common to the use and enjoyment
of the video programming, to or from an address in the
City, including to or from a business, home, condominium,
or apartment, where some fee is paid, whether directly or
included in dues or rental charges for that service, whether
or not public rights-of-way are utilized in the delivery of the
video programming or communications. A “video service
supplier” includes, but is not limited to, multi-channel video
programming distributors [as defined in 47 U.S.C.A. Section
522(13)], open video systems (OVS) suppliers, suppliers of
cable television, master antenna television, satellite master
antenna television, multichannel multipoint distribution
services, direct broadcast satellite (to the extent allowed
by federal law), and other suppliers of video programming
or communications (including two-way communications),
whatever their technology.

N. “Video services” shall mean any and all services
related to the providing of video programming (including
origination programming), including any communications
that are ancillary, necessary or common to the use and
enjoyment of the video programming, regardless of the
content of such video programming or communications.
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“Video services” shall not include services for which a tax
is paid under Section 7.70.050 of this chapter.

O. “Service address” shall mean the residential street
address or the business street address of the premises
of the gas or electricity service user. For a telephone
communications service user, “service address” shall
mean the residential street address or the business street
address of the service user’s primary place of telephone
communication service usage.

P. “Billing address” shall mean the mailing address of the
service user where the service supplier submits invoices or
bills for payment by the customer.

Q. “Telephone communication services” shall mean and
include the transmission, conveyance, or routing of voice,
data, audio, video, or any other information or signals
to a point, or between or among points, whether or not
such information is transmitted through interconnected
service with the public switched network, whatever the
technology used, whether such transmission, conveyance
or routing occurs by wire, cable, fiber-optic, light wave,
laser, microwave, radio wave (including, but not limited
to, cellular service, commercial mobile service, personal
communications service (PCS), specialized mobile radio
(SMR), and other types of personal wireless service--
see 47 USCA Section 332(c)(7)(C)(i)--regardless of radio
spectrum used), switching facilities, satellite or any
other technology now existing or developed after the
adoption of the ordinance codified in this chapter, and
includes, without limitation, fiber optic, coaxial cable, and
wireless. The term “telephone communication services”
includes such transmission, conveyance, or routing in
which computer processing applications are used to act
on the form, code or protocol of the content for purposes
of transmission, conveyance or routing without regard to
whether such services are referred to as voice over internet
protocol (VoIP) services or are classified by the Federal
Communications Commission as enhanced or value added,
and includes video and/or data services that are functionally
integrated with telecommunications services. “Telephone
communication services” include, but are not limited to,
the following services regardless of the manner or basis on
which such services are calculated or billed: central office
and custom calling features (including but not limited to
call waiting, call forwarding, caller identification and three-
way calling); local number portability; text messaging;
ancillary telecommunication services; prepaid and post-paid
telecommunications services (including but not limited to
prepaid calling cards); mobile telecommunications service;
private telecommunication service; paging service; 800
service (or any other toll-free numbers designated by the
Federal Communications Commission); and value-added
non-voice data service. For purposes of this section, “private
telecommunication service” means any dedicated telephone
communications service that entitles a user to exclusive
or priority use of communications channels. “Telephone
communication service” does not include: internet access
services to the extent they are exempt from taxation under
the Internet Tax Freedom Act, 47 U.S.C. 151 note; video
programming services; and digital downloads, such as
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downloads of books, music, ringtones, games and similar
digital products.

R. Reserved.

S. “Ancillary telecommunications services” shall mean
services that are associated with or incidental to the
provision, use or enjoyment of telecommunications services
including, but not limited to, the following;:

1. Services that link two or more participants of an
audio or video conference call, including the provision
of a telephone number.

2. Services that separately state information pertaining
to individual calls on a customer’s billing statement.

3. Services that provide telephone number information,
and/or address information.

4, Services offered in connection with one or more
telecommunications services, which offer advanced
calling features that allow customers to identify callers
and to manage multiple calls and call connections.

5. Services that enable customers to store, send or
receive recorded messages.

Section 3. Code Amendment. Berkeley Municipal Code
Chapter 7.70 Utility Users Tax, Section 7.70.060 is hereby
amended to read as follows:

7.70.060 Electricity users tax.

A. There is hereby imposed a tax upon every person other
mdtcﬂwﬂ—m“gas—mrporaﬂon—usmg electricity in
the City:,_except individuals enrolled in the California
Alternate Rates for Energy Program (*CARE™) or the
Family Electric Rate Assistance Program (“FERA™). The
tax imposed by this section shall be at the rate of seven
and-one=hatf-ten percent (-510%) of the charges made for
such electricity, and for any supplemental services or other
associated activities directly related to and/or necessary for
the provision of electricity to the service user, which are
provided by a service supplier or non-utility service supplier
to a service user. The tax shall be collected from the service
user by the service supplier or non-utility service supplier,
or its billing agent. There is a presumption that electricity
services, which are billed to a service address in the City
or_have electricity meter(s) located in the City. are used
within the City’s boundaries. and such services are subject
to taxation under this section.

B. The tax administrator may, from time to time, survey the
electric service suppliers to identify the various unbundled
billing components of electric retail service that they
commonly provide to residential and commercial/industrial
customers in the City, and the charges thereforetherefor,
including those items that are mandated by state or federal
regulatory agencies as a condition of providing such
electric service. The tax administrator may, thereafter,
issue and disseminate to such electric service suppliers an
administrative ruling identifying those components and

items which are: i) necessary or the-various-unbundied

biting-components—of-electric retait-service-that-they
commonty-provide-to common to the receipt, use and

enjoyment of electric service; or, ii) currently, or historically
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have been, included in a single or bundled rate for electric
service by a local distribution company to a class of retail

customers. Unbundied-chargesCharges for such components
and items shall be subject to the tax of subsection (A) above.

C. As used in this section, the term “charges” shall include
the value of any other services, credits, property of every
kind or nature, or other consideration provided by the
service user in exchange for the electricity or services
related to the provision of such electricity. If a non-taxable
service and a taxable service are billed together under a
single charge, the entire charge shall be deemed taxable
unless the service supplier can reasonably identify charges
not subject to the utility users tax based upon its books and
records that are kept in the regular course of business, which
shall be consistent with generally accepted accounting
principles. If a non-taxable service and a taxable service
are billed together under a single charge, the entire charge
shall be deemed taxable.

D. As used in this section, the term “using electricity” shall
not be construed to mean:

1. The use of an electricity product of which a significant
portion is derived from high-quality, new renewable
resources. The tax administrator shall adopt rules
and regulations not inconsistent with this section
to establish definitions and criteria for electricity
products that qualify under this paragraph. This
paragraph shall become inoperative and be deemed
repealed five years after its effective date, unless
extended by an ordinance adopted by the City
Council.

2. The mere receiving of such electricity by an
electric public utility or governmental agency at a
point within the City for resale; or the use of such
electricity in the production or distribution of water
by a public utility or a government agency.

3. The use of “self-generated electricity” from sources
other than a conventional power source as defined in
Public Utilities Code Section 2805. “Self-generated
electricity” shall mean electricity which is generated
by the end user of the electricity within the City and
is delivered to the end user on a dedicated set of
conductors that are owned by or operated exclusively
on behalf of the producer/consumer. This paragraph
shall become inoperative and be deemed repealed
five years after its effective date, unless extended by
an ordinance adopted by the City Council.

E. The tax on electricity provided by self-production or by
a non-utility service supplier not under the jurisdiction of
this chapter shall be collected and remitted in the manner
set forth in Section 7.70.071 of this chapter. All other taxes
on charges for electricity imposed in this section shall be
collected from the service user by the service supplier or its
billing agent. The amount of tax collected in one (1) month
shall be remitted to the tax administrator, and must be
received by the tax administrator on or before the last day of
the following month; or, at the option of the person required
to collect and/or remit the tax, such person shall remit an
estimated amount of tax measured by the tax billed in the
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previous month or upon the payment pattern of the service
user, which must be received by the tax administrator on
or before the last day of the following month, provided that
the service user shall submit an adjusted payment or request
for credit, as appropriate, within sixty (60) days following
each calendar quarter. The credit, if approved by the tax
administrator, may be applied against any subsequent tax
bill that becomes due.

F. _As used in this section, the term “charges” shall apply
to all services, components and items that are: i) necessary
or common to the receipt, use and enjoyment of electric
service: or, ii) currently, or historically have been, included
in a single or bundled rate for electric service by a local
distribution company to a class of retail customers. The term
“charges” shall include. but is not limited to. the following
charges:
1. Energy charges:;

2. Distribution or transmission charges:

3. Metering charges:

4. Standbv. reserves. firming. voltage support.
regulation, emergency. or other similar charges for
supplemental services to self-generation service users;

5. Customer charges. late charges, service establishment
or reestablishment charges. demand charges. fuel

or other cost adjustments. power exchange charges.
independent system operator (1SO) charges, stranded
investment or compelitive transition charges
(CTC). public purpose program charges. nuclear
decommissioning charges. trust transfer amounts (bond
financing charges). franchise fees, franchise surcharges,
annual and monthly charges. and other charges. fees
and surcharges which are necessary to or common for
the receipt, use and enjoyment of electric service: and

6. Charges, fees, or surcharges for electricity services
or programs, which are mandated by the California
Public Utilities Commission or the Federal Energy
Regulatory Commission, or by any state or federal law,
whether or not such charges, fees. or surcharges appear
on a bundled or line item basis on the customer billing,
or whether they are imposed on the service provider or
the customer.

Section 4. Code Amendment. Berkeley Municipal Code
Chapter 7.70 Utility Users Tax, Section 7.70.070 is hereby
amended to read as follows:

7.70.070 Gas users tax.

A. There is hereby imposed a tax upon every person

using gas within the City, which is delivered through a
pipeline distribution system: or by mobile transport, except
individuals enrolled in the CARE or FERA Program. The
tax imposed by this section shall be at the rate of seven
and-one=half-ten percent (%:510%) of the charges made
for such gas, including all services related to the storage,
transportation and delivery of such gas. The City Council
may by ordinance further increase the tax by up to an
additional two and one-half percent (2.5%) from 10% up
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to 12.5%. The tax shall be collected from the service user
by the service supplier or non-utility service supplier, or its
billing agent:, and shall apply to all uses of gas. including,
but not limited to, heating, and the use of gas as a component
of a manufactured product. There is a presumption that gas
services, which are billed to a service address in the City
or have gas meter(s) located in the City, are used within the
City’s boundaries. and such services are subject to taxation
under this section.

B. The tax administrator, from time to time, may survey
the gas service suppliers to identify the various unbundled
billing components of gas retail service that they commonly
provide to residential and commercial/industrial customers
in the City, and the charges therefor, including those items
that are mandated by state or federal regulatory agencies
as a condition of providing such gas service. The tax
administrator may, thereafter, issue and disseminate to such
gas service suppliers an administrative ruling identifying
those components and items which are: i) necessary or
common to the receipt, use and enjoyment of gas service; or,
ii) currently, or historically have been, included in a single or
bundled rate for gas service by a local distribution company
to a class of retail customers. Unbundted-chargesCharges
for such components and items shall be subject to the tax
of subsection (A) above.

C. As used in this section, the term “charges” shall include
the value of any other services, credits, property of every
kind or nature, or other consideration provided by the
service user in exchange for the gas or services related to the
delivery of such gas. If a non-taxable service and a taxable
service are billed together under a single charge, the entire
charge shall be deemed taxable unless the service supplier
can reasonably identify charges not subject to the utility
users tax based upon its books and records that are kept in
the regular course of business, which shall be consistent
with generally accepted accounting principles.

D. There shall be excluded from the calculation of the tax
imposed in this section:

1. Charges made for gas which is to be resold and
delivered through mains. pipes. by mobile transport. or

other means. erﬂmt*drsmbtrhmrsystcm{wﬁ-pubhc
trrrh-ty-ar-zﬁvenm'renm{-agency*

E. The tax thatis-caleutated on—charges—for gas provided
by self-production or by a non-utility service supplier not
under the jurisdiction of this chapter shall be collected and
remitted in the manner set forth in Section 7.70.071 of this
chapter. All other taxes on charges for gas imposed inby this
section shall be collected from the service user by the gas
service supplier or its billing agent. The amount collected
in one (1) month shall be remitted to the tax administrator,
and must be received by the tax administrator on or before
the last day of the following month; or at the option of the
person required to collect and/or remit the tax, such person
shall remit an estimated amount of tax measured by the

Print-ready pdf ;)q\w



final 9/13

tax billed in the previous month, or upon the payment
pattern of the service user, which must be received by the
tax administrator on or before the last day of the following
month, provided that the service user shall submit an
adjusted payment or request for credit, as appropriate,
within sixty (60) days following each calendar quarter. The
credit, if approved by the tax administrator, may be applied
against any subsequent tax bill that becomes due.

shall provide non-binding recommendations to the City
Council on how these proceeds could be spent to address
climate equity issues. At the City Council’s discretion,
the proceeds may be spent to reduce local greenhouse gas

emissions or for any other municipal purpose. Funds may
be used for City government expenditures. and/or to provide
grants to local non-profit organizations, businesses, and
government agencies.

B. The Energy Commission is renamed the Climate

F. As used in this section. the term “charges” shall apply to
all services. components and items for gas service that are:

Action and Energy Commission. The Climate Action

i) necessary or common to the receipt. use and enjoyvment

and Energyv Commission shall develop guidelines for

of eas service: or. ii) currently, or historically have been,

the Climate Equity Action Fund. communicate with the

included in a single or bundled rate for gas service by a

public on the availability and uses of the Fund. and make

recommendations to the Council on how and to what

local distribution company to a class of retail customers.
The term “charges” shall include. but is not limited to. the

extent the City should establish and/or fund programs.

following charges:

1. The commodity charges for purchased gas. or the cost
of gas owned by the service user (including the actual costs
attributed to drilling. production. lifting, storage. gathering,
trunkline. pipeline. and other operating costs associated

Considerations should include the effect of proposed actions
on greenhouse gas emissions, on equity and environmental
justice. the impacts of climate change on the City’s low
income and most vulnerable populations.

C. Each member of the Climate Action and Energy

with the production and delivery of such gas). which is

Commission must have one or more of the following

delivered through a gas pipeline distribution system:

2. Gas transportation charges (including interstate
charges to the extent not included in commodity charges):

3. Storage charges: provided. however, that the service
provider shall not be required to apply the tax to any charges
for gas storage services when the service providers cannot.
as a practical matter. determine the jurisdiction where such
stored gas is ultimately used: but it shall be the obligation of
the service user to self-collect the amount of tax not applied
to any charge for gas storage by the service supplier and to
remit the tax to the appropriate jurisdiction:

4. Capacity or demand charges. late charges. service
establishment or reestablishment charges. marketing
charges. administrative charges. transition charges,
customer charges. minimum charges, annual and monthly
charges. and any other charges which are necessary or
common to the receipt, use and enjoyment of gas service:
and,

5. Charges. fees. or surcharges for gas services or
programs, which are mandated by the California Public
Utilities Commission or the Federal Energy Regulatory
Commission. whether or not such charges. fees. or
surcharges appear on a bundled or line item basis on the
customer billing, or whether they are imposed on the service
provider or the customer.

Section 5. Berkeley Municipal Code Chapter 7.70 Utility
Users Tax, Section 7.70.073 is hereby added to read as
follows:

7.70.073 Climate Equity Action Fund; Climate Action
and Energy Commission.

A. The Climate Equity Action Fund is hereby established.
Revenues received from the user tax imposed on electricity
and gas above 7.5% and any other funds designated by the
City Council. may be placed in the fund. The Climate
Action and Energy Commission or successor commission
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qualifications:

1. Experience in community-based inclusive equity-
based programs;

2. Experience in social and racial equity:

3. Experience in climate and energy conservation or
renewable energy policies and programs:

4. Experience in municipal-scale inclusive and equitable
energy and transportation initiatives;

5. Technical expertise in health and other
disproportionate impacts of climate change on low
income and vulnerable populations.

D. Inaddition to its standing duties and responsibilities. the

Climate Action and Energy Commission shall, by majority
vote. publish an annual report that includes the following:

1. Recommendations on how to allocate funds
deposited into the Climate Equity and Action Fund
to reduce the emission of greenhouse gases. increase
participation of low income, disadvantaged, and
vulnerable populations in climate action programs,
and reduce the impacts of climate change on the
City’s low income and most vulnerable populations.

Information. if available. concerning the impact of
funds deploved from the Climate Equity and Action
Fund on the achievement of goals in the City’s
Climate Action Plan;

2. Any additional information that the Climate Action
and Energy Commission deems appropriate.

E. Within 30 days of receipt of the annual report of the
Climate Action and Energy Commission. the City Manager
shall cause the report to be published on the City’s website
and transmitted to the City Council.

F. The City Council shall consider. but need not follow, the
Climate Action and Energy Commission’s recommendations
and shall annually inform the Climate Action and Energy

alle
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Commission as to the extent to which it has implemented
its recommendations.

Section 6. Severability. If any word, phrase, sentence,
part, section, subsection, or other portion of this ordinance,
or any application thereof to any person or circumstance is
declared void, unconstitutional, or invalid for any reason,
then such word, phrase, sentence, part, section, subsection,
or other portion, or the prescribed application thereof, shall
be severable, and the remaining provisions of this chapter,
and all applications thereof, not having been declared void,
unconstitutional or invalid, shall remain in full force and
effect. The People of the City of Berkeley hereby declare that
they would have passed this ordinance, and each section,
subsection, sentence, clause and phrase thereof, irrespective
of the fact that any one or more sections, subsections,
sentences, clauses or phrases had been declared invalid or
unconstitutional.

Section 7. Increase appropriations limit. Pursuant to
California Constitution Article X111B, the appropriation
limit for the City of Berkeley is hereby increased by the
aggregate sum authorized to be levied by this general tax
for each of the four fiscal years from 2021 through 2024.

Section 8. Amendment, repeal. and reenactment. The City
Council may amend this ordinance in any manner, including
reducing any applicable tax rates or adding or modifying
exemptions that does not result in an increase in the tax
imposed herein without further voter approval. If the City
Council repeals this ordinance, it may subsequently reenact
it without voter approval, as long as the reenacted ordinance
does not result in an increase in the tax imposed herein.

Section 9. California Environmental Quality Act
Requirements. This Ordinance is exempt from the
California Environmental Quality Act, Public Resources
Code section 21000 et seq., under, including without
limitation, Public Resources Code section 21065 and CEQA
Guidelines sections 15378(b)(4) and 15061(b)(3), as it can
be seen with certainty that there is no possibility that the
activity authorized herein may have a significant effect on
the environment and pursuant to Public Resources Code
section 21080, subdivision (b)(8), and CEQA Guidelines
section 15273 as the approval of government revenues to
fund existing services.

Section 10. General Tax: Majority Vote Requirement.
This Ordinance imposes a general tax for general revenue
purposes and shall be effective only if approved by a
majority of the voters voting thereon.
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